
\-Jearformance apppears to indicate that it is engaging in discriminatory 3
practices on the basis of an analysis of its Annual Employment Report. In
view of OHB's action and the fact that the eo_1ss10n had recently
established new EEO requirements for cable telev1s1on systems, the
Commission adopted a Notice of Proposed Rule Makins (Notice) on November

"-..-/ 14, 1985,· to consider revisions to its broadcast EEO procedures. 4

4. In the Notice, the Commission stated that in considering revisions
to its broadcast EEO reporting and monitoring procedures it was primarily
concerned with a licensee's overall EEO errort" rather than :simply the
uumer ical composi tion of its workforce. The procedures proposed in the
Notice were intended to develop new requirements that would address OMB's
concerns for minimizing reporting burdens and provide the Comm~on with
~ufficlent information to monitor EEO activities. Consistent with this
Clpproach, the COIlUlli.ssion proposed to incorporate into the rules general
gu idel ine~ concerning EEO policies and practices milar to those in the
existing 5-point and 10-point Program Report forms. It also proposed to
elimina te the 5-point Program Report and to replace the 10-point Program
Report with an EEO program report that would be sicn1t1cantly less
burden~ome than the existing requirement. The CON'ission also proposed to
c.::ont i nue to require each licensee to f1le annual employment information and
toO adopt a new Broadcast Annual Employment Report (Form 395-B) which would
be similar to the existing Form 395, but with revbions to conform to the
Equal Employment Opportunity COIIIIl1ssion's Form EEO-l. The proposed
revisions were to combine data for full-time and part-time employees on a
::iingle table and to reformat the table. Further, the Conm1ssion proposed to
ra ise the threshold number for reporting information on both the program
I"eport and the annual employment report f'rCllll five to six.

5. By letter of April 2, 1986, OMB returned without action the two
~. IJI'oposed forms that had been submitted to it for clearance under the

[Jdoperwork Reduction Act. OHB indicated that it had not been provided with
thea requisite time for review (60 days) pursuant to Section 3504(h) of the
Paperwork Reduction Act and Section 1320.13 of its paperwork reduction rules
(5 CF R § 1320. 13). On June 1'6, 1986, follow ing the conclusion of the formal

3 Si liCe disapproving the Commission's program reporting requirement, OHB
ha.s gr'arltt::d a series of extensions which have permitted the continued use of
the exi.::;t ing 5-point and 10..point reporting forms.

q S~e Notice of Proposed Rule Making, MM Docket No. 85-350, 50 FR 49566
(Oec.::mber 3, 1985), See~ Report and Order in HH Docket No. 85-61, 50 FR
40836 (October 7, 1985) wherein the Commission revised its cable EEO
policies and prdoctices in accordance with the reqUirements of the Cable
Communications Policy Act.
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commen t period in this proceeding, OHB submitted comments regarding the
reporting requirements proposed by the Colllllission.

6. In its cOlllllents, OHB critlci:ze.s the propo.sed. Form 396, stating it
believe::i that: 1) preparation of the required submi:lsion would be
burdensome on licensees; 2) the submitted responses would not be very useful
because oroadcasters could careftUly c~ responses to be technl~y true
whUe not revealing their shortcomings in EEO performance; and 3) the
Commission would not be likely to have SJft1cient resources to make
meaningful use of the information it receives. OHS al30 comments that the
pr"oposed form does not appear to 31gn1n.cantly reduce the paperwork burden
on broadcasters, and may actually increa38 the burden. Finally, in OHS's
view, the proposed form does not give broadcasters a clear and simple
explanation of the Co_ission's EEO requirements. To remedy the
deficiencies it sees in the Commission's proposed Form 396, OHS submitted
its own alternative proposal for the Form 396 that would ask for brief
re::sponses in a format similar to that of the lo-point Hodel EEO Program
kcport and would also permit licensees to submit alternative data. The
Commission examined this proposal and concluded that it warranted further
consideration. Accordingly, on October 31, 1986, the C()I!IIIIission adopted a
Further Notice of Proposed Rule Haking (Furthe:- Notice) to seek comment on
OHB's alternative proposal for EEO reporting requirements. 5 .

.'

7. The Commission received twenty-six comments and four reply comments
in respon::se to the Notice. 6 In addition, seven parties submitted comment::s
a.nd two parties submitted reply comments regarding OHB's proposal presented
ill the Fur"ther Notice. 7

5 ~ Further Notice of Prooosed Rule Making, MM Docket No. 85-350,
-;1 FR 43054 (November 28, 1986).

l' l'i:ll't ies filing comments and/or replies to the Notice and.f'urther Not:'ce
..~ l' C ~ is t cd in Appendix A.

7 On March 3, 1987, the Office of COlllllUllication of the United Church of
Ltlr"i;:;t (Vce) requested that the Commission accept late-fUed further reply
..:ummen t.:i in response to the Further Notice. We will accept this comment
...dli ch concerns specific elements of the progrqm report proposed by OMS for
Inclu~ian in the record of this proceeding. However, we note that the
I (It'orma tion it presents already has been provided elsewhere in t:<e recerd.
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DISCUSSION

8. Upon examination of the record in th~ proceeding, we believe that
it is appropriate to adopt revi3ed EEO policies and procedures that
emphasize licensees' efforts to operate in a nondiscriminatory manner. The
requirements and procedures which we are adopting herein are modlflcations
of the proposals set forth in the Notice and Further Notice in response to
the conunents we received in this proceeding. We believe that the amended
I'ules and reporting requirements will provide us with the means to improve
the effectiveness of our EEO policies and monitoring activities in a manner
that will limit the paperwork burden on licensees necessary to the
accomplishment of that objective.

9. EEQ Bules. I n the Notice, the CQlllllission proposed to i.r)corporate
into Section 73.2080 of its rules relating to EEO requirements the general
~uidelines concerning EEO policies and practices that are included in the
exist ing 5-polnt and lO-point Hodel Program Reports. The proposed rule
provisions included general E£O policy requirements and suggestions for
::5peclfic practices to ensure compliance with such policies. The COIIIIIIlssion
indicated that it believed that inclusion in the rules of the specific EEO
requirements and the suggested guidelines for meeting them would provide
licensees with adequate i!'1formatlon to develop satisfactory EEO programs.
Therefore, it stated that the 5-point Program Report no longer appeared
necessary and. consistent with its desire to minim12e the reporting burden,
that this report could be eliminated.

10. Those parties cOMmenting on this umue generally support the
~ummission's proposal, al though many comaenters suggest modifications to
specific sections of the proposed rules. Seven broadcast station licensees
filing Jointly (Joint Licensees) object to the inclusion of suggested
"gu idelines" in the rules because they believe it represents a regulatory
ti:xpansion that runs counter to the Commission's efforts to reduce its rules.
The Joint Licensees also contend that over time these suggested means for
'::Qrr'ylng out EEO policy will become standards of compliance. They believe
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it would be 1I0re appropriate to include these guidelines only in the
in:structlons to the reporting requirements. 8

11. Many broadcasting comenters oppose prov1s1ons in the proposed
"~ I'ules that, for the first time, would etl'ectively require a l1cen:see to

disseminate its EEO program to "those with whOlll it regularly does business"
and to analyze its effort.s to "use the .services of lII1norities and women." 9
They argue that such provWons would extend EEO program requirements to
non-employment transactions and that such action would exceed the
Commission's jurisdiction. 10 The law firm of Dow, Lobne.s & Albertson
(DLA), representing various broadcut licensees, araues that such provisions
would go beyond the scope of the Coaa1ssion 's present mo rules which are
cuc'['ently limited to licensees' employment practices. A number of these
commenters also contend that the need for thee provWons are baseless
:since there 1s no indication of discrimination in station's use of·
entrepreneurs' services. However, National Public Radio (NPR) believes thac
the inclusion of a new requirement for u.s1ni the .services of minority and
female entrepreneurs is consistent with the goals of EEO and supports the
inclusion of this prOVision. In Jointly-t1led reply comments, the Ofrice of
Communication of the United Church of Chr~ and the COIIIIII1nicationS
Commi.:saion of the National Councll of Churche.s (UCC/lCCC) state that the
~ommission has ample authority to adopt EEO pal1c1es governing broadcasters'
COl! trac t.1 with independent entrepreneurs havinl re.sponsibllity for
programming matters and that the Colllllliss1on should specify that it is these
outside businesses to which this propoal 1:1 directed.

1::. A:I proposed, Section 13.2080{c)(3) contemplates licensees'
::>clf-~va1uat ion of their emp.loyment profiles agi.1nst the composition of the
I'eievanc .l:t.vailable labor torce. DLA argues that these provisions are based

8 Other .:ommenters suggest editorial changes to the proposed rules. In
particular I several cOIIIIIIenters state that the proposed rules are not
sufficiently clear 1n indicating that the specUtc employment practices
given are merely examples·of procedures that stations may elect to follow

'and ::ihoull.1 no t be conS1:l"ued as mandatory requirements.

'i ~ proposed Sections 13.2080(c)( 1) and (c)(5).

10 A few broadcasting interests contend that while the Commission has
~tCitutory authority to impose these requirements on the cable indust~y under
Che pc-ov is10ns of the Cable CODIIDunications Policy Act of 1984. there is no
::iimilar juri::idiction regarding broadcast EEO regulations. see Section 634
of the Cable Communications Policy Act of 1984 (Cable Act), PUb.L. No.
98-549, ~, il seq., 98 Stat. 2119 (1984). 41 U.S.C. §SS4. ~ also
Section:s 76.7S(a) and 76.7S(f) of the Commission's rules. 47 CFR §§76.75
(a) and n. 75(f).
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on the rules tha t govern EEO practices for the cable industry l' and that
there is no statutory mandate for a comparable requirement for broadcasters.
DLA, therefore, asserts that 'this requirement is inappropriate for
broadcasters and that the Commission cannot Justify the imposition of such a
significant burden of da ta collection, maintenance of records, and

'~ evaluation on them. DLA further argues that the proposed comparison on a
job ca tegory basis is con trary to established Commission precedent that
focuses the review of licensees' employment policies on its overall
employment profile.

13. Broadcast commen tel'S generally support the proposal to eliminate
the 5-poin t Model EEO program. They agree with our initial assessment that
this action is consistent with our goal of reducing unnecessary or
burdensome reporting requirements. In this respect, Haley, Bader &: Potts
(HB&P) observes that the principal purpose of the 5-point Program Report is
to place" licensees on notice of the Comm~ion's Model EEO program and that
inclusion of that model in the Commission's rules will serve the same

. purpose. American Women in Radio and Television (AWRT) opposes the total
elimination of th.e 5-point Model EEO Program Report, although it suggests
tt•.:s tIt could be repla ced by a recruitment source list requirement which
In)UJd help prospective licensees focws on their EEO responsibilities and
tne recruitment resources available to them at a time when they may have
multiple job openings. The Office of Communication of the United Church of
Christ (UCC), Citizens Communication Center (CCe) on behalf of six pUblic
interest groups, and NPR contend that the 5-point Program Report should be
maintained as a means of requiring broadcasters to affirmatively acknowledge
that compliance with the Commission's EEO guidelines is an integral aspect
uf the application process.

14. We continue to believe that it is desirable to incorporate into
the rules our specific broadcast EEO program requirements and general
~u IdeHnes, in the form of examples of acceptable activities, for meeting
those requirements. This will provide a more appropriate and effective
Ql~ans of informing broadcasters, individuals employed or seeking employment
oy broodcast stations, and other interested parties of these requirements
than ~imply stating them on EEO program reporting forms as we have done
in the past. In this respect, we Observe that these combined information
i::lnd report forms are directed only to broadcast applicants and licensees,
and only on the relatively infrequent occasions of applying for a station
license or license renewal, and hence are not available to all interested
parties. By inclUding the EEO program requirements in the rules, we will
make them readily available to all interested parties. We also conclude

il Sec: Cable Act, supra. See also Section 76.75(c} of the Commission's
rult::i, 47 CFR §76.75(c)'
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t.ha tit i~ necessary to re tain the 5-point Hodel Program Report filing
requirement. This report serves the important purpose:! of informing
applicants for new stations and a3S1gnment of licenses of existing stations
of the Commission 's EEO requirements, affirming their understanding of these
obligations, and assisting them in the establ~ent of an EEO program for
the station. Accordingly, we will continue to require the fUing of the
5-point Program Report, Form 396-A, as part of aU initial and transi"'er
applica tions. However, we are modifying this report to be consistent with
the other changes to our EEO monitoring activities that we are adopting
nerein. 12

15. 1n deciding to include specific EEO requirements in our broadc~t

rUle~, it is our intention not to alter the broadcasters' current EEO
obligations, and particularly to avoid areas not directly related to the
employment practices of the station. We agree with the arguments raised by
mQny broadcast in terests that the inclusion of EEO program requirements for
a broadcast licensee to disseminate its EEO program to those with whom it
c'egularly does business and to use the services of minorities and women
en trepreneurs are not related to station employment .. Our concern in the
matter of broadcast EEO policy is directed primarily at a broadcast
licensee's efforts and practices in recruiting, hiring, and promoting within
its OWll station(s}. 13

16. We do not believe, as some cementers contend, that it .i:J
necessCil'Y to amend the proposed rules to clarify that the program elements
~pecified therein are suggested activities that may be used to fUlfUl a
licensee's E£O obligations. As written, the ·rules plainly indicate that the
specific program eleme.nts, inclUding those relating to the station's
self-evaluat ion of its EEO profile, are intended to serve only as examples
of the type~ of activities that would ftllfUl the EEO requirements. 1~ We
~c\.:now ledge commen ters' point that each licensee must determine the most
appropriate means of carrying out its E£O program based on the

12 The C'cV Lsed 5-point Program Report, Form 396-A, is attached as
AppendiX C.

13 Ina~uch as we have decided not to adopt these program requirements
for poli cy" rea~ons, '.Ie will not add ress the Juri.sdictional arguments
concerning uur authority in this area that are raised by commen::er's.

:4 Fol' :~i$ :-t!:".::ion, we do not agr'ee with"the position of the U.S.
:·i'::~.. : ,;:ner;,; or' Justice (DOJ) that the proposed Section 73.2080(c)(3)(iil),
.. r.len ~u !!;gE:~t:~ :ha t sta tions perfor'm minor'ity /female unde:-represent.acional
..:.It.:..Ly;;o?s of tneir wori.:forces, will pressure broadcasters to strive tor
i~";~"",_ and ~~rtder parity with the relevant labor area and will fos':.er a
~"o~:cy of "equal results" and not. "equal opportunity."

- 3 -

102

AF.0000051 15



characteristics of the station and its local service area. For this reason,
our ll::>ting of suggestions for meeting the EEO requirements is not intended
to be either exclusive or inclusive but simply to provide guidance.

~. keporting Requirements

17. Annual Employment Report. In the Notice, we proposed to continue
to require licensees to file Annual Employment Reports and to make several
modifications to this reporting requirement. The proposed new Form 395-B
would con tinue to r-equire stations to identify the number of employees by
l'a~c/na tional origin and sex in the same nine job categories as the existing
broadcast Annual Employment Report. However, we proposed to revise this
!'eport to conform to the format used by the Equal Employment Opportunity
Commission (EEOC) on its Form EEO-1. Under this proposal, employment
statistics fnr full-time and part-time employees would be combined on a
single table and the data would be rearranged to conform with the data table
on the EEO-1 form. In addition, we proposed to modify the existing
pr'ocedures to permit; stations with fewer than six full-time employees,
I'ather than five as is currently the case, to complete only the
i dentifica tion and certification portions of the annual employment form.
Further, we sought comment on whether we should continue to require the
filing of Annual Employment Reports by headquarters, regional, and national
offices, as is required under existing rules.

18. Approximately half of the commenters responding to the Notice
aOdressed the proposed Form 395-B. CCC comments· that the existing reporting
r'equi rement ~hould not be revised since it is not burdensome, is the primary
means for monitoring a station's EEO efforts, and was not the basis for
()MB's disapproval of our reporting requirements. Most of the commenting
publ ic interest groups and some broadcasters oppOse the proposal to combine
full-time and part-time employees. DE-A states that there would not be a
ma tel' ial reduction in recordkeeping burdens if the statistics for full-time
and part -time employees were consolidated. In fact, it notes that many
~tations do not have to file an EE0-1 form and the change would probably
l'equire adjustment of their existing procedures. several public interest
I5I'vl1P::; and a few broadcasters are concerned that combining data for
fu ll-t ilJle and par't-time employees may not prOVide an accurate picture of a
.;;ti:ltion'::; hiring practices. In this respect, several parties state that if
1icensees are permi tted to combine these data it would be possible for a
sta t ion to distor tits employment profile by hiring minorities only on a
part;-tlme basis. The United States Catholic Conference, AWRT, and the
Na t ion", l ill ack Media Coali tion(NBMC) believe 'that it is important to report
:'ull-t imc employees separa tely since they are the ones who would participate
in the opel'C:ltion of a station and would be more likely to influence a
::i;:a t ion'::i programming dec isions. several broadcast commenters support the
l'cvision of the 395 form to conform to EEOC's E£0-1, including the
l:ombina t ion of da ta for full-time and part-time employees, because it would
dimina te duplicac ive paperwork for many licensees.
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19. The Na tional A.:5Sociat ion of Broadcasters (NAB) and other
lo)l'oadca:$tin~ interests support the Commission's proposal to increase the
t:porting thre~hold from five to six full-time employees. HB&P submits that

~hiLe a cnange in reporting threshold from five to six would be a s~ep in
the rignt direction, it would only affect about one percent of all broadcast
licen~ees, H8&P and the Broadcast Finanacial Management Association (BFMA)
suggest thdt the threshold be increased to ten, especially if full-time and
part-tillle employees are combined. KBW Associates suggests that a tiered
:)y~telTl uf reporting thresholds be implemented based on station type. UCC
and eel: comment that this proposal ignores the fact that .small broadcast
:3tations or'ten afford the greatest employment opportunities for minorities
~l nd women and oppose raising the reporting threshold on that ground.

::!o , NAB and several addi tionalparties representing broadcast
illte:l'ests support deletion of the requirement that headquarters ~its file
Annual Emp Loy men t Reports on the basis that the focus of EEO perfonnance i.::3
on the employment practices of individual stations and that the Commission
i t.:>.alf sta ted in the Notice that headquarters data are seldom considered
1n EEO monitoring. They submi t that this requirement, thus, is inconsistent
\oJ i th the policy of only requiring submissions that are for regulatory
I-'"rposes. The Gannet t Co. and Lee Enterprises (Gannett/Lee) also note that
hClCldquarters units typically employ relatiVely few people. On the other
:Jide of this issue, ecc and several other parties representing minority and
"vmen'::l int'::f·es:s state that headquarters data should continue to be rued
since they indicate a group ownerls propensity to operate in the pUblic
i llterest. rur'ther, NBMC states that since headquarters are often located in
'Tlajor citieS with substantial minority populations, these jobs present an

)portuni ty for minority entry into the broadcasting industry. UCC/NCC and
~e Na tional Association of Black Owned Broadcasters (NABOB) contend that

da ta from he:cJquarters, reg lonal, and national offices will indicate whether
minocitl.a:s are rising to the most important managerial and professional
pO::ii t iuns and the employees a t these facilities have a major influence over
tne ::ie 1ec tion of progranming. Finally, DLA and AWRT state that the
~On:>olldated f'eports can be eliminated slilce they are the mathematical
:;,..lI11mation of the data fro~ a company's EEO units.

21. After consideration of the coments on our proposed reVlSlons to
:Ilc Hlilll. .. ~ ::mpjoyment Report, we have decided to retain the ex1sti.ng
1";;':'''1': in~ requirements for individual stations with only minor revisions to
".. :'.i.:.r'm to.: jtatist;ical tables to the format of the EEO-1 form. 15

- ,,;';; .. .::ie.:l::i -..J ill :>€: required however to report employment statistics for
; _ .. -: ;me ana part-time employees on separate tables. Upon i'urther

';':-..: ~e', l.::i~': Annual Employment Report (For:n 395-a) :..s shown in
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con templa tion of this matter, we believe that there is an important
distinction between full-time and part-time employees in the broadcast
industry. For our purposes, it is important to be able to review a
station's employment statistics for its fUll-time employees separately.
Unlike employmen t pat terns in the cable industry, part-time employees
generally constitute a significant portion of the total workforce at most
broadcast stations. For example, of the 206,135 total employees in the
broadcasting industry in 1985, according to the Annual Employment Reports,
35,368, or more than 17%, were part-time employees. Therefore, licensees
could potentially i.mprove their overall employment profiles by hiring
minorities and women only on a part-time b~. If the data were
consolidated, we would not be able to detect this practice. We conclude
tha t in order to adequately monitor broadcast stations' EEO efforts, it is
necessary to collect separate data for full-time and part-time employment.
Thus, weare making no changes in the information collected on the annual
report. However, as a matter of admin~trative convenience for our own use
;Jnd for stations that also report to the EEOC, we will



managemen t of the individual broadcast stations. 17

24. Commission's Proposed Broadcast EEO Program Reoort. The
Commission proposed to replace the 10-point Model EEO Program Report with a
new four-part Broadcast EEO Program Report (Form 396) that would be filed at
the time of' license renewal. The Commission recogni2ed that the proposal
for this new program report did not tully comport with OHS's position that
information beyond that submitted on the Annual Employment Report should
uoly be required in cases where analysis of those data suggests
d iscr imina tory behavior by the licensee. However, it stated that additional
data are needed to assess a station's £EO performance in a manner that
emphasizes efforts over 3tati'3tics.

17 On Eebruary 12, 1987, the Office of COIIIIIIUnlcation of the United Church
of Christ submitted a Petition tor Rulemaking. and Related Relief requesting
tha t the Commission Ini tia te a proceeding to institute rules by which it
would engage in mandatory oversight and review of network hiring practices
using the Annual Employment Reports currently med by broadcast network
headquarters. Additionally, UCC requests that the Coumission redefine its
"reasonableness" standard for evaluating EEO activities of licensees with
more than ten full-time employees. In examining UCC'3 Aetition, we note
that the focus of our EEO policies and COIIII"tssion regulatory oversight 1.'3 on
indi.vidual broadcast 3tations and does not extend to related 3egments of the
mC:iSS media industry, even where unit3 of related segments, such as network
program service3, may be owned and operated in colllllon with broadcast
sta t ions. Under the revised EEO reporting requirements we are adopting
herein, broadcast networks will continue to me employment data in their
role a~ group owners. The revised headquarters report3 to be fUed by
net1.l0rK::> will provide 3ufficient information to d1:lcern employment patterns
in pet'::hJllrJel involved in operation of the local stations operated by
net worK':; and other group owners and will limit the Wormation collected
~onsist~nt with that objective. We may, however, choose to reexamine these
is~ues at some point in the future should circumstances so warrant.
ke8al:'d ing UCC' s request for a redefinition of the reasonableness standard,
we find $uch action unnecessary in view of our decision herein to revise our
tlroadcast EEO evaluation procedures. As di'3cussed below, the new evaluation
procedures will examine several different indicia of a licer-oSee's efforts,
rElther than focus primarily on its employment statistics. Our processing
buiaelines will be used solely for internal administrative purposes in this
;:.('ocess. Our'determinations of each station's fEO performance will not be
t)Qsed o'(\"specifi~ numerical cut-ofrs, but 0'0 all information before the
Commission regarcing a licensee's EEO activities. In view of these
con~iderat.ions, we are dismissing UCC's petition under Section i .401(e) of
the rules on the grounds that the issues raised therein are I"epetitive of
ma to t~rs lOnde r consideration in this proceeding and do not war:-ant
consideration in a. separate proceeding at this time. See 47 CFR §1.L101(~).
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25. As pC'oposed, ernployr::en t units with fewer than six full-time
employees would only be required to ccmplete the identification and·
certification portions of this form. Other licensees would be required to
prov ide inforrna tion regarding th,eir EEO policies and practices. In brief,
the proposed new Broadcast EEO Program Report (Form 396) would consist of
four parts: (1) a series of questions requiring "yes" or "no" answers
concerning the station's activities under the EEO program requirements; (2)
a request for brief descriptions of the duties and responsibilites of
employees in certain job categories; (3) a series of questions concerning
the licensee's EEO practices requiring short written narrative answers; and
(4) a section prOViding Metropolitan Statistical Area (MSA) labor force data
tha t would be supplied by the COIIIIIIission, but which also would provide an
oppor tuni ty for the licensee to submit alternative data accompanied by an
appropriate explanation. Licensees also could submit any additional
informa tion that they believe might be useful to the Commission in
evaluating their EEO efforts.

26. While several broadcasting interests commend the Commission's
c'efocusing its concern on efforts rather than numbers, most commenters do
not fa VOl' adoption of the revised Form 396 proposed in the Notice. Many
pac'ties believe that the prc;:'jsed reporting requirement would create more,
not less, paperwork and woulu '-Ie burdensome for licensees and the
Commission. For example, DlA believes that the yes/no Questions may
actually result in a more difficult and tbDe-eonsuming process than that
r-equired to submi t information on the current form because of the
n~quirement for detailed explanations of negative responses. They also
~ ta te that compiling and maintaining the records necessary to document these
responses will require substantial additional licensee efI"'ort. NAB and
several others claim that the recordkeeping necessary to prepare job
descriptions will increase the ad~inistrative burden associated with EEO
efforts, especially for smaller stations which have not preViously adopted
Cormal job descriptions. SFM:.. contends that the ColJlllission does not have
the re;;;ourc~s or the expertis~ to evaluate submissions of this nature.
S~V'eral broadcasters, including :he Joint licensees and BFMA, note that
prepara t ion of narra ti ve responses t.:> the Questions in Part II I would be
l ime-con~lJming. They argue that the COflll1i.sslon should request narrative
t'~sJjonses to questions only in cases where the annual report or adjudicated
r'i ndi fig indica tes that there iDay be discrimination, and then the questions
a~ked should be specifically directed at the apparent problem. Several
commenter's also suggest that '.ndividual questions in the proposed form be
!'<:,vi~ed to .::onform to the woreing of the guidelines to be included in the
l'Ulc::S. They also state that tne COllltlission has not indicated why the
,.::dst ing r'equirements have prc'Ien inadequate for the Commission to fulfill
It..; EEO regula tory rE":sponsibili des. NAB states that it suspect~ that OMB
i::; no mo['e likely to approve t "':.s report:,ng requirement than the eXistir,g
or,e.
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27. Several parties representing public interest groups and a few
broadca::iters state that che existing procedures have been extraordinarily
effective in promoting nondiscriminatory employment opportunities in the
broadcast industry and that major modifications do not appear necessary.
Broadcast interests comment that the proposed Form 396 would. create a
substantial new administrative and recordkeeping requirement that would
can tradi c t the Commis:sion ' s stated objective and would not be responsive to
the concerns expressed by OHB. HB&P does not believe that the new question.::s
will materially assist the Commission in evaluating a station's overall EEO
effor'es and that only licensees whose employment profiles fall outside the
Commi::isiOn t s processing guidelines should be required to submit addi~ional .
de. ta. DLA submits that to the extent that the existing requirements do not
r'equest sufficient information about a particular licensee's employment
practices, the Commission can always request additional information as it
has done in the past. DOJ and BFHA a~ contend that data beyond that on
the Annu~l Employment Report should be requested only in cases where the
Commis::iion has reason to believe that the licensee is d.iscr1llJinating against
~mployeE:s or applicants.

28. $ome parties, including NPR and the commenting public interest
irouPS, contend that the proposed Form 396 would not provide the Commission
with sufficient information to evaluate licensees' EEO activities. In
lJarticular, the National Association of Hispanic Journalists (NAHJ) and the
Mexi.::an American Legal Defense and Education Fund (HALDEF) assert that the
simple "yes" responses requested in Part I would not give the Commission a
benchmark from which to measure a licensee's progress in furthering equal
empl.:>yment opportunity and that a complete narrative should be required for
a,ll the questions posed in this section. NPR supports the proposal to
request job descriptions because the categories on the Annual Employment
R~po.r~ are not specifically tailored for the broadcast industry. NBMe
submi ts that the Commission should ask each licensee to repond to all the
narra t Lve re::lponse questions in Part III because answers to each of these
question::; listed would be important for a meaningful review of a licensee's
EEO ~ffort.;.

29. 8rOadCa::iCers generally support our proposal to supply licensees
..Jith MSA labor force data. They also support the ;:lroposal to permit
... ic'::rJ.;ee::; to ::iuomi: alternative labor force data because it would serve the
Commission' s ~oal of improving the accuracy and reliability of its EEO
mcnl cor ing activi ties. These commenters generally obser'/e that the licensee
i.:i most familiar with the recruitment realities of its particular situation
""rlJ t cnerefarc:. is most able to define the area within which i~ is
t'-::a.:;iondole to .:>eek prospective employees. CBS and ~AB comment that
. ,"::en::leesshould be permitted to use national data for the availabl~ labor

i
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\.Ii th respect t,j certai:1 high level managerial and technical posit:ons
.... nt:r~ ~c can be

demonstrated

that such positions are filled from a
f1", tion... i.Je pao 1 ,jf appl icants. On the other side, NPR opposes per-mi:
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30. Comments on OMS's Proposed EEO Program Recort. The alternative
Form 396 proposed by OMS is styled after the existing 10-point Hodel EEO
Program Repor t and is intended to reduce the emphasis on reporting nLunbers
ra ther ,than efforts. OMS 's suggested form integrates the instructions into
the form in a manner designed to remind station management of the
Commission's EEO requirements and to emphasize that effective affirmative
actions in policy dissemination and recruitment are mandatory. Under this
proposal licensees would be required to indicate whether they follow
~pecific EEO practices in accordance with the rules and would be required to
provide some additional information concerning specific activities in
furtherance of these' responsibilities. OMB's proposed program report al:so
incorporates the system for reporting local labor force data from the
Commission's own proposal. 18

31. -Host of the commenters responding to the Further Notice appear to
prefer the eXi.sting form or a revised version of that form similar to OMS 's
p.,roposal over the form proposed in the Notice. NAB supports retention of
the current form t but finds the rephrasing used by OMS to be an acceptable
alternative. BFMA agrees with OMS's position that the ColllTlission should
only collect detailed information when a licensee appears to be engaging in
discr imina toc'y practices on the basis of its AMual Employment Report.
However I BFMA states if the Commission does not adopt this approach, it
would support the collection of additional information using OMB's
a Iterna t ive form because it will minimize the reporting and administrative
burdens on stations and the Commission. F1ve broadcast parties filing Joint
comments (Joint Parties) submit that OMS's proposal would avoid the
excessive burden that would be imposed by our original proposal and with
minor editorial changes would solicit all the necessary information for the
Commission's routine enforcement activities. UCC believes that the
Commission should adopt a modified version of the existing form that
incorporate~ the instructions and guidelines within the form itself, as
proposed by OMS.

32. However, NPFl argues that the OMS proposal would be an unacceptable
reformula t ion of the existing form and urges that the existing form be
r'etained a.s a means of collecting essential data and analysis for meaningi'..!l
enforcement of EEO requirements. NPR states that the similarity between the
exist ing form and that proposed by OMB underscores the fact that the
exist ing fo rm con tains essential information. NBMe refutes the OMS comments
regard ing the burden tha t the Commission 's proposal for the submission of
joo de:scriptions and narrative responses would place on licensees. NBMC

;j ~'he principal difference in che information requested in O~BfS proposed
j'Oem ana that of the existing 10-point form is the elimination of sections
,.;on (;~ rn~ng a current employment survey I hiring I and promotions.
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also believes that a station's submissions regarding its EEO practices are
essentially the only means the Co~on has to evaluate whether a
station's performance is in the public interest and that the information
requested in the OMS proposal is less likely to reveal shortcomings in a
station's EEO performance than the information solicited in the Commissiont~

proposal. In its comments, the EEOC questions whether the OMS proposal
would provide the Commission with sufficient information to determine if a
licensee is complying with all aspects of the EEO rules. EEOC observes that
the OMS proposal does not request information regarding several EEO
requirements that a licensees' EEO program is supposed to address, including
data concerning the hiring and promotion of minorities and women.

33. Several commenters express concerns regarding OMS's elimination of
the curt'ent employment survey, hiring, and promotion data that we now
cullect. NAB and EEOC recognize that elimination of the requirement that
licensee~ submit these data might lessen the reporting burden. However,
they state that it is unclear whether or not the Commi£wion will be able to
satisfactorily evaluate a station's EEO efforts without these data. NPR
comments that without the current employment ;survey, the Comission and the
pUblic would not have any basis for determining whether a station's EEO
perfcr'nlance is adequate. NPR also believes that the elimination of the
submission of the current employment survey indicates that it Us not
important for a station to assess the 1lIIpact of its EEO policies and
practices. UCC conjectures that OMS probably eliminated the current
employment survey because it mistakenly believes that the equivalent data
are available on the Annual Employment Reports. However, UCC contends that
these data may be out-or-date by the time that the license renewal
application is ~onsidered and that the current employment survey is needed
to provide a complete picture of the applicant's EEO track record. Further,
NPR, NSMC, UCC, and NAB agree with the our statement in the Notice that the
Annual Employment Reports do not provide sufficient data to determine the
lIumber of hires and promotions during a 12-month period. 19

34. The Joint Parties and BFMA concur with OHB that the subm~ion of
hiring and promotion data is unnecessary. The Joint Parties state that

" these da ta are only signiflcan t to the Commission's regulatory efforts in
situations in \oohich questions have already arisen concerning the
effectivene~ of a licensee's EEO efforts and that they are not routi~ely

reviewed by the Commission. "The Joint Parti~ thus submit thae this
information should only be requested in instances where a detailed
evaluation of a station's EEO program is deemed necessary. aF~A commen:s
:r;.:. t tht: iJrepara t ion of these da ta :'or sucm.ission to the Commission is
:wraensome and time-consuming. 8MFA further contends that the Commission

.~ St:e NOtice, footnote 7.
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has no t: ::>hown how these data would be used in detecting or deterring
discrimination that would not be detected or deterred by other agenci~s.

35. Th~ New EEO Program Reporting Requirement. We have reexamined our
initial proposal for EEO program reporting, the OHB proposal, and the
comments submitted in this proceeding and have decided to adopt a new form
tha t follows the general approach of the existing lO-Point Hodel EEO Program
Report and OHB's proposal for this reporting requirement. The new Broadcast
Equal Employment Opportunity Program Report (FCC Form 396) is similar to the
program report proposed by OHB in that it integrates the instructions into
tn~ fOI'm and it requires licensees to indicate those activities that they
L.I.$C to lmplemen t varlous elements of their EEO programs. 20 The principal
differences between the new program report and the form proposed by OMB is
that w~ have eliminated the separate section requesting information about
training programs and have retained the request for hiring and promotion
da ta tha t is part of the eXisting form. We believe that hiring and
promotion data are necessary for a complete review of a licensee's ongoing
EEO policies. Furthermore, the request for the submission of hiring and
pr'omotion data is consistent with the reconaendation of the EEOC, the expert
3gency in this field, that we require information regarding the areas a
license~' s EEO program is supposed to address. We are not retaining the
section on current employment from the existing form because it would be
duplicative. The data submitted on the annual report for the year of the
::i ta t ion's license renewal are sufficien t to indicate the composition of the
station's workforce. If in examining a station's EEO perfor:rance we find
that additional data, including current employment data, are needed, we will
ob tain it through a supplemental information request. We believe that this
reporting requirement will prOVide us with sufficient information to
evaluate licensees' efforts to afford equal opportunity in employment
wi thou t creating an excessive paperwork burden on either the Commission or
broadcasters.

36. Each licensee will be required to submit a Broadcast Equal
Employm~nt Opportunity Program Report as part of its license renewal
appl lca tion. The information requested in this submission, along with the
d:Ha included in the annual report, will provide us with adequate
information to assess a licensee's EEO efforts. In situations where this
lIlfo.'ma t ion i::> insufficien t, t:he needed addi tional information will be
!'equ~sted from the licensee. Sta tions with fewer than five full-time
t.:rnp I-.Jyees will be required to complete only the identification and
,~oi:rtlficat:ion portions of the form. Other licensees must complete the
cntir'~ eight-part form. For the reasons discussed above, we have chosen to
k.::c-p tne reporting threshold at five full-time employees. For stations
l'h'.:l ,;ec i.n areas where minority group representation in the available labor

" Th~ rocm 396 we are adopting is attached in Appendix E.
,
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force is l~ss than five percent, the licensee may choose not to fUe EEO
progr~m information foro minority groups. In such cases, the form is to be
~ompleted using only the information ['egarding the station 's EEO program
directed towards women .

37. Part I of Form 396 request~ that the station submit the name and
titl~ of the individual at the station responsible for EEO. Part II relates
tot he d issemina tion of the sta tion 's EEO policy. Licensees indicate which
of ~everal specific practices listed on the form they use to di.sseminate
thei r EEO policy to applicants and employees. Similarly, in Part I II
$tci t ions indicate which of a series of specific practices they use in their
o:ffor t~ to recruit minorities and women. Both Parts II and I Ii have space
f0/' licensees to indicate practices other than those specified by the
l. ummission.

38 .. Part V of OMS's proposed program report would have required
licensees to provide information relating to any optional training programs
they may conduct. Because training programs are optional and are only
feasible for a limited number of stations with sutr1cient resources, we will
not include trainin·g as a separate section on the new form. However, we are
i r.~.1.uding training programs as an example of the additional information the
ucensee may provide to assist the Commission in its evaluation of the
;)tation'.:s EEO efforts under Part.VIII of this report.

39. k'i:lrts 1V and V of the new Form 396 require stations to submit
~tatistics ['egarding hiring and'promotions, respectively, over a 12-month
period. Licensees report the total number of employees hired, the total
number of minorities hired', and the total number at women hired. We also
are requesting the total number of positions fUled in the upper four job

'-......-/ ca tegodes, the number of minorities hired in the upper four job categories,
::t.nd the number of women hired in these job categories. Equivalent data must
Oe submi tted for the total number of promotions and promotions within the
upper fOUl" Job categories. OHB c..l.a1med that the Collllllission could ascertain
informa tion regarding hiring and promotions from the Annual Employment
Report.. HO\.lever, we find that the actual number of hires and promotions
~annot be reliably determined from those data. 21

40. P~rt. V[ concerns available labor force data in the market \.lhere
'.~Icl :!cation i::l located. In the Notice, the Commission stated that it \.lould
.:Il.PfJ1y each licensee with the pertinent labor force statistics for the MSA

21 ~"',)l' c:'.::lrllple, the data on the annual report would not indicate a
~ :'ome t :,j/~ •• : :hin a par ticular job category. Similarly, i.t a minority or
!,:ma1-:: -=:np!.oy~e 1e.ft a station and their ~esicion were fillec by an
:ndi'J:':::~,~: ;,/i::1 the same race/national origin and sex characteristics, i:
"vl...c no\: ::lr:0101 up as a net change in the stacion's employment.

- :8 -
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or COUflt.:; Wllcre it is located. The licensee would then be able to use these
da ta in i t~ own evaluation of its employment profile and efforts. The
Commis:SlGn has further investigated the possibility of supplying licensees
with 1:"001' force data. At this time, we do not have the administrative
r-esourcE:~, including the data processing capability, to provide these data
to licensees when license renewal applications are sent to them. We hope to
eventually be able to implement this proposal in order to lessen the burden
on licensees. However, for the time-being, licensees will continue to be
r-esponsible for obtaining their own data from local sources for their own
evaluations, as they have done previously. The COll1llission will continue to
use MSA da ta, or county data in cases where the station is not located in an
MSA, in its evaluation of EEO efforts.

41. We also proposeg to permit licensees to submit alternative data
with an appropriate explanation if they believed that the MSA or county data
~Jould not accurately renect the available labor force. We are adopting
this proposal and licensees may submit alternative data wlt~ an explanation
of 101 hy such da ta are appropriate with this program report. In this respect,
we generally believe that alternative labor force data may be appropriate in
instances where: 1) the distance of the station from areas with significant
minori ty popula tion in the HSA is great; 2) commuting from those areas to
the station is difficult (such difficulties may be based on distance but may
also be based on other factors such as lack of public transportation) i or
3) recruitment efforts directed at the HSA minority labor force have been
fru it less. I r the Commission is satisfied by the licensee's showing, then
it \oj ill use the alternative data in its examination of the statIon's
workforce statistics. We wish to emphasi.2e that submission of alternative
1abor force data is strictly optional and at the licensee's discretion.
furthermOre, should a licensee choose to submit alternative labor force
Jata, the oUl'den will be on the licensee to justify the use of such
a 1t e na t i ve da ta.

42. Licensees must provide a brief description of any complaint
.:! Ileg ing a iscr'imina tory employment practices in Part VII of their EEO
~l'oe;ram report. Such descriptions must include information regarding the
~ersons inVOlved, the date of the filing, the court or agency where it was
(i led, the file number, and the disposition or the current status of the
nl" t toar. Licensees also must include information regarding all complaints
filed 01' pending since their previous license renewal was granted.

43. The final section of the Broadcast EEO Program Report, Part VIII,
Q.:i"::; licensees to describe any other information that they believe will
:..t:s:si:st the Commission in its evaluat ion of their efforts to provide equal
opportunity in employment and to fulfill their obligations under the
Commis::;ion IS rules. Responses under this part are optional; We have
inclucea ill Part VI I I some examples of the type of information that
li ceo::;t!e::; may choose to submit in response to this section.
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Evaluation of EEO Effor~s

44. In the Notice, the Commission emphasized that its principal
concern in monitoring the EEO activities of broadcasters is with the good
faith efforts of licensees to hire and promote in a nondiscriminatory
manner. Accordingly, we stated that our evaluation of a station's
activities in this area would be based on information submitted on the
Broadcast EEO Progam Report, the Annual Employment Report, any adjudicated
findings of discrimination, and any further information that we might obtain
through investigative requests or that the station may provide. We also
proposed to continue to use our EEO guidelines solely as an administrative
tool for identifying those stations whose £EO efforts might require further
review.

45. Regarding the Commission's proposed procedures for evaluating
licensee '.s EEO efforts, several commen:ers believe that the use of
pl'ocessing guidelines will result in hiring quotas. DOJ and the
Anti-Defamation League of Blnai B'rith (ADt) comment that even the limited
l.l,se of parity statistics, such as our processing guidelines, has the
ur.irltended result of operati.ng as a de.!!£.E. hiring quota. OOJ claims that
croadcasters, in order to avoid the ~"'~onvenience and expense of being
::»ubjected to rut'ther review, will tr~.~ the processing guidelines as
u::;afe-harbors. If Accordingly, DOJ recommends that the Comission use the
reported employment statistics as a basis to trigger a further investigation
Lnto whether the broadcaster is intentionally discriminating against persons
on a pr'ohibi.ted basis, but that there shou.ld be no rigid numerical formula
triggel'in~ that review. Further, DOJ suggests language to be added to our
EEO rUle~ ::»tating that no broadcaster shall be determined to have violated
the EEO r.:quirements on the basis of its fa.llure to attain any specified
~ta t ist ical measure. BFMA concurs with CCJ on this point and states that
trle Commission should only require licer.sees to take positive steps to'
as.:;l..Ire that minorities and women are elvan equal consideration for available
jeb.::> and that the sta tion I s practices ;;rcmote such opportunities.

46. UC~/NCC disagrees with the conte~t~~n that the use of parity
~t~tistics ~itl result in de facto hiring quotas. The NAACP Legal Defense
"'-!Id Education~~ ~und (LOF) states that the use of the Commission's
p!'oc~s~in~ guL::eline as a method to "r-:~ nag" those stations that should
r·~c.:ive more extensi'le review has beer. approved repeatedly by the Courts, 22

22 $':':,~, National Blacl< Hedia CC"7lit:icn, 775 f,2c at 3~6-u7 (~.c.

Ci:' ~985), 3L.:.inll~al 3icultu:-al Coalit::- 'I. F.C.·" 595 f.2d at 629-30
"'.~. 1Q73) ~t -,.. C l.l" ~-2d 3" _.~ (D c~· 197?\ .'.,-,.1..-.1..-11". J' ,:::l one v. ~.". " 00. .0, :,~.::' .. I..-ll". _ •. ::::e-:

.:~;;'; ·;'earn.::it-:r::l v, ~r.ited States, 431 u.~. at 339 n. 20 (1977),
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47. NAB and BrMA believe the Commission should specLf'y how it will
use any alter'native labor force data submitted by the licensee in its
evaluation. NAB also states that it supports the Commission's desire to go
beyond numbers in its review of EEO performance. However, it seeks
clal'ification of how the court-ordered "zone of reasonableness" concept
will be incorporated into this process. 23 NAB notes that in the past the
Commission has considered a station whose employment profile meets or
exceeds the pr'ocessing guidelines to have made a prima facie case of .
employmen t wi thi n this zone. NAB believes that we should either reaffirm
this policy or articulate and rationalize any new policies.

48. We will evaluate broadcast l1censee.s' EEO efforts based on several
.:Jifferent indicia using a two-step approach similar to that which we adopted
fur certification of compliance with EEO requirements by cable entities. 24
The first step will be to make an initial evaluation of a station's efforts
based on the full range of information available concerning its EEO record.
This evaluation will examine the descriptions of the station's EEO program
and policies as submitted on its Form 396 program report, any EEO complaints
filed against the station or licensee, the composition of the station's
workforce as submit ted on its Annual Employment Report, the composition of
the available labor force in the station's area, and any other pertinent
information that may be available concerning the station's EEO activities.
I f our first-step evaluation indicates that the station's EEO efforts are
satisfactory, the station will be accepted as having fulfilled its
obligations in thi3 area and no f'olrther analysis or investigation will be
performed. However, if the initial evaluation indicates that a station's
er'ror'~::i may have" been less than satisfactory, it will be subjected to a
::iecond-step inve.stiga tion of those areas of responsibility where its efforts
appear' deficient. This investigation will involve requests that the
li~ens~e ~ubmit additional information to the Comm~ion concerning the
~pec ifi c areas of its EEO program that appear deficient.

49. This two-step procedure will minimize the overall EEO reporting
LurderJ imposed on the broaacast licensees by requiring stations making
plainly ::i8tisfactory efforts to submit only sufficient information to verify
these efforts. We believe this approach will provide the most
":u::it-effective means of monitoring broadcast EEO efforts from the standpoint
of the burden imposed on licensees by information collection requirements
ona of our' own administrative resources and will improve the effectivenes::i
of uUr" EEO activities .

...:3 Sec' Stone v. FCC, supra and Bilingual Bicultural Coalition on Mass
Media v. FCC, supra at 621, 627 n.15.

~4 See Report and Order in MM Docket No. 85-61,~ at paragraphs 76-81.
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50. A~ part of the initial evaluation, each station's workforce wLU
be comp<:tred with the available labor force in its liSA, or with other labor
r")I' ce da ta upon submission of acceptable alternative figures, using our EEO

~ processing guidelines. 25 However, these gUidelines will used solely for
administrative purposes, that is, in deteMllining which stations it may be
nece~::;ary to examine mor-e closely under- the second step evaluation
procedures. Under the revised procedures, each station's record will be
fully examined regardless of its employment profUe and even if this profile
is within our processing guidelines. Thus, our assessment of a licensee's
fED perfurmance will not be determined solely on the basis of quantitative
tests. Rather, these guidelines will be used to ensure consistency in the
ini tial review of stat ion employment data. They should not be interpreted
as quotas or numer-ical goals to which the licensee is subject and their use
is not intended to imply that stations meeting the specific employment
levels thereunder necessarily will be considered eo have satisfied their
EEO obligations. We are aware of the concern expressed by DOJ and BFMA that
our processing guidelines might be interpreted as quotas and numerical
~uideline~. Our discussion herein should be adequate to clarify that our
policy with respect to evaluation of broadcasterls EEO efforts should not be
i.ntcr-pr-eted to allow the use of the guidelines as eithElr quotas or- as a;· ,
":safe har-bor. 1l Thus, we do not find it is necessary to adopt the proposal
uf DOJ and BFMA to qualify our use of these guidelines in our rules. We
bel Leve that to do so would institutionalize the numerical processing
~uLdelines, cont~ary to their L~tended and our stated purpose.

PROCEDURAL MATTERS

51. l'lIr'~ui:lnt to t.he Regulatory Flexibility Act of 1980, the
'~\jmmis$ion':) final analysis is as foHows:

. . Neea fo rand :)uroose of the rules. This proceeding is intended to
.,.JJr'':SS the concerns raised by OMS in its disapproval of the use of the
C~:nlTli:;;.sionI ~ 5-point and 10-point program reports for routine data
.;;Jll..:ction. This proceeding also seeks to include in the new reporting
r'':~LJ ~ remenC.::i only those informational elements that are necessary for the
.::ffec c ive moni tot" ing of ,licensees' EEO efforts.

1
1 Summary of issues raisad by oublic comment in resoonse tc the :'nitial

1·'~l'.:latorv :~le:<ibilitv analvsis, Commission assessment. and changes made as
:. roe su; t .

.;:~ .:.~.~ C;;mm:'.::i~iun's c'...:~rent administrative processing guiaelines are :ie:
10r::1 i:1 2:..:=:':lC Noci~e Nc. 136~, December 15, 1983.
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;.\'. [ssues Raised. Only one commenter, Jefferson-Pilot Communications
Company I raised issues specifically in response to the initial regulatory
l'ic:..ibllity analysis. In these comments, it states that it believes that
t.he reporting requirements proposed by the Commission in the Notice will
have a disproportionally burdensome impact on smaller stations without
producing either reliable information U3eful to us or enhancing EEO at the
station level. Other parties also contend that the COIllllLssion's proposals,
especially its proposed EEO Program Report, will impose a significant
addi cional paperwork burden on licensees.

1:3. A.:ises$ment. Our reexamination of our initial proposals, in light of
the commen ts received, indicated that our proposals were not the least
burdensome means to request relevant data from broadcast stations regarding
the EEO actiVities.

C. Chal"ges made as a result of coment. As a result of the comments in
this proceeding, we are adopting alternative reporting requirements intended
to improve the effectiveness of our EEO monitoring and to the extent
possi bl e reduce the burden on both licensees and our administrative
r~sources. In particular, the Broadcast EEO Program Report we are adopting
l$ a reVision of our existing 10-Point Hodel EEO Report, Form 396, which
integrates the instructions and guidelines within the form, similar to the
proposal submitted by OHB. We will also continue to require applicants for
I:ew or ex ist ing broadcast stations to file the 5-point Program Report
bee~usc we believe that this report serves the important purposes of
iufOt'1II11l~ these applicants of the our £EO requirements, affirming their
understanaing of these obligations, and assisting them in the establishment
of an EEO program.

111. Si 5nificant alternatives considered and rejected. We have considered
~11 tne al ternatives presented in the Notice, Further Notice, and comments

.~ 1 n thi:i proceeding. After full consideration of all of the issues raised
throughout the course of this proceeding, we have adopted the rules and
r'eporting reqUirements that we believe are the most reasonably fashioned in
1i15ht of the facts and issues presented.

32. The rules adopted herein have been analyzed with respect to the
! ..... ;Je:I·'H.Jl·K Reduction Act of 1980 and found to impose new or modified
!cqUl ('cmerlts or burdens on the public. Implementation of these new/modified
r'~quir-emE;nts and burdens will be subject to approval by the Office of
Management and Budget as prescribed by the Act.

53. The: Secretary shall cause a copy of this Reoort and Orde~,

; 'IC lud ing trlc Final Regula tory Analysis, to be sent to the Chief Counsel for
;"jvocacy of the Small Business Administrat:on, in accorciance with Parag:oaph
OI)3(d) or' tho:? f1cgulatory Flexibility Act (Pub.L. No. 96-354, 94 Stat. 1164,
: U.S.C. ~§Cll: ~~., (1981).
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54. Accordingly, IT IS ORDERED that under the authority contained in
.::iections 4(i) and 303 of the Communications Act of 1934, as amended, Part 73
of the COlUmi~ion'3 Rules and Regulation3 IS AMENDED as set forth in the
attached Appendix B, subject to approval by the Office of Management and
Budget pursuant to the Paperwork Reduction Act of 1980. These rules and
regulations ARE EFFECTIVE August 3, 1987. 26

55. IT IS FUR'rHEH ORDERED that this proceeding IS TERMINATED.

FEDERAL COMMUNICATIONS COM ~ ISSI ON

William J. Tricarico
Secretary

ill. tachment: Appendices

26 Until the new FCC Form 395-8, new FCC Form 396, and rev~d FCC Form
390-A are available for distribution, licerusees and applicants will
'::0r, tinuc: to use the existing forms to satist'y our reporting requirements.
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APPENDIX A

Li~t of Commenters

Comments - Notice of Proposed Rule Making

'--./""

l.
2.
3.
4.

5.

6.
1.
8.
9.

10.
ll.
12.
i 3.
14.
15.

ic. .
17.
18.
1~.

~L'.

....- ....
.:6.

University of Michigan (Represented by Dow, Lohnes & Albertson)
Multimedia, Inc. (Represented by Dow, Lohnes & Albertson)
Cox Communications, Inc. (Represented by Dow, Lohnes & Albertson)
Central California Educational TV, Lehigh Valley Public
Telecommun lca tions Corporation, Milwaukee Area District Board of
Vocational, Technical and Adult Education, and Public Broadcasting of
Northwest Pennsylvania, Inc. (Represented by Dow, Lohnes & Albertson)
Cosmos Broadcasting Corporation, Guy Gannett Broadcasting Services, and
H & C Communications, Inc. (Represented by Dow, Lohnes & Albertson)
National Black Media Coalition
KBW Associates, Inc.
Jefferson-Pilot Communications Company
WPIX, Inc.
United States Catholic Conference
Haley, Bader & Potts
National Association of Black Owned Broadcaste~s, Inc.
Amer ican Women in Radio and Television, Inc.
Office of Communica t ion of the United Church of Christ
National Association for Better Broadcasting, the League of United
Latin American Citizens, the National Association for the Advancement
of Colored People, Chinese for Affirmative Action, the NOW Legal
Defense .and Ed uca tion Fund, and the Women's Legal Defense Fund
(Citizens Communications Center)
Broadcast Financial Management Association
National Association of Broadcasters
National Public Radio
U.S. Department of Justice, Civil Rights Division
Ant i-Defama tion League of Blnai B'rith
roward Commun ications Corporation, Guaranty Broadcasting Corporation,
Lake Huron Broadcasting Corp., May Broadcasting Company, Inc., Retlaw
Enterprise,s, Inc., Shamrock Broadcasting Company, Inc., and WKRG-TV,
Inc. (Joint licensees)
CBS Inc.
Mex i can Amer iCan Legal Defense and Education Funa
Gannett Co., fnc. and Lee Enterprises, Incorporated
National Associ.ation of Hi.spanic Journalists
N::. t lonal Conference· of Black Lawyers
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r~eoly Commer. ~s - Notice of Prooosed Rule Making

"-1.
3.

4 .

Office of Communication of the United Church of Christ and the
Communications Commission of the National Council of Churches
NAACP Legal Defense Fund
National Association for Better Broadcasting, the League of United
Lat in American Citiz"ens, the National Association for the Advancement
of Colored People, Chinese for Affirmative Action, the NOW Legal
Defense and Education Fund t and the Women's Legal Defense fund
(Citizens Communications Center)
Broadcast Financial Management Association

•:,jmmen ts - F"Jf'ther Notice of ProDosed Rule Making

1. National Associa tion of Broadcasters
2. National Public Radio
3. Broadcast Financial Management Association
4. National Black Medl.a Coalition
3. Cox Enterprises, Inc., Multimedia, Inc., Public Broadcasting of

Northwest Pennsylvania, Inc., SOuth Carolina Educational Television
Commi~lon, and Sta te of Wiseon.s!n Educational COIIIIDUn!cat!on.s Board
(Joint Parties)

c. Offi~e of Communlca tlQO of the United Church of Christ
7. Dc'aper Communications, Inc.

II.; uLy Commen ts - Further Notice of Prooosed Rule Making

1. U.S. Equal Employment Opportunity C~on
2. Na tional Associa tion for Better Broadcasting, the League of United

"--../ Latin American Citizens, the National Association for the Advancement
of Colored People, Chinese for Affirmative Action, the NOW Legal
Defense and Education Fund, and the Women's Legal Defense Fund
(Ci tizens Communications Center)
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APPENDIX B

~7 erR Part. 73 is amended to read as follows:

1. The authority citation for Part 73 continues to read as follows:

~ Authority: 47 U.S.C. 154 and 303.

J.. 47 eFR 73.2080 is amended by revising it to read as follows:

~'73 .2080 Equal employment opportunities.

\ ~) Genend IrEO pOlicy. Equal opportunity in employment shall be afforded
tlY iJ U licensees or permi ttees of. commercially or noncommercially operated
AM, rM, TV, or international broadcast stations (as defined in this part) to
:.1 1. qualified persons, and no person shall be discriminated against in
employment by such station~ because of race, color, religion, national
or ig in, or sex.

( b) EEO program. Ea ch broadcast station shall establish, maintain, and
~"'l·ry out a posi tive continuing program of specific practices designed ~o

en~ure equal opportunity in every aspect of statl~m employment policy and
practice. Under the terms of its. program, a station shall:
( 1) Define the responsibility of each level of management to ensure a
positive application and vigorous enforcement of its policy of equal
opportuni ty, and establish a procedure to review and control managerial and
::ilJpervisory performance; .
(2) lnform its employees and recognized employee organi2ations of the
() 0::; i t ive equal employment opportunity policy and program and enlist their
~ooperatioll;

\3) Communicate its equal employment opportunity policy and program and its
~mpLoyment needs to sources of qualified applicants without regard to race,
color. r~lig10n, national orig1n,'or sex, and solicit their recruitment
assi::>tance on a continuing basis;
(4) Conduct a continuing program to exclude all unlawful forms of prejUdice
vI' .:1iscrimination based upon race, color, religion, national origin, or sex
r"r'(jm it::; personnel poli des and practices and working conditions; and
;:>1 Conduct a continuing c·evi.ew of job structure and employment practices
..dlu ddopt po::;ir.ive rt!cruir.ment, job design, and other measures needed to
<.;(l::)dre genu int: equali ty of opportunity to participate fully in all
'J!'\S::t.nizational units, occupations, and levels of responsibility.

\ (;) EEl,)!J ru:?;ram regu irement5. A broadcast station's equal employment
uPPc.c· t I~ (ll ty program shaul d reasonably address ~tself to the specific areas
.:ict fvnn lldow, to the extent possible, and to the extent that they are
..l[_pc·0{J(!ate in terms of the station's size, location, etc.:
'. 1) iJ i:;';:;Clmirl;;i. tc its equal opportunity program to job applicants and
_iT;~j0Y~cS. For example, this requirement may be met by:
ill Posting notices in tl1e station's office and othe~ places of employment,
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